
No. 8089

mnitth States; ^ ^

Circuit Court of Sppealsf

Jfor tfjc iSinrt) Circaft.

A. R. MITTON,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

SrauBrnpt af S^rnrft

Upon Appeal from the District Court of the United States

for the District of Montana.

FILED
[.1AR .

PAUL P. O'SRIEN,

PARKER PRINTING COMPANY. S4B SANSOME STREET. SAN FRANCISCO





No. 8089

Winittti States;

Circuit Court of appeals:

Jfor tt)t Minti) €ittuit.

A. R. MITTON,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

®ra«arn0 of Sprurb

Upon Appeal from the District Court of the United States

for the District of Montana.

PARKER PRINTING COMPANY. B48 8ANSOME STREET. SAN FRANCISCO





INDEX

[Clerk's Note: When deemed likely to be of an important nature,
errors or doubtful matters appearing in the original certified record arc
printed literally in italic; and, likewise, cancelled matter appearing in

the original certified record is printed and cancelled herein accordingly.
When possible, an omission from the text is indicated by printing in

italic the two words between which the omission seems to occur.]

Page

Assignment of Errors 17

Attorneys, Names and Addresses 1

Bill of Exceptions 7

Witness for plaintiff:

Johnson, T.

—direct 9

Caption 1

Clerk's Certificate to Transcript 19

Errors, Assignment of 17

Exceptions, Bill of 7

Indictment, Counts 1 and 17 2

Judgment 4

Notice of Appeal 15

Praecipe for Transcript of Record 18

Record of Plea and Trial 4

Stipulation for Settlement of Bill of Exceptions 7

Stipulation re Indictment 9





NAMES AND ADDRESSES OF ATTORNEYS

JOHN B. TANSIL, Esq.,

United States Attorney,

R. LEWIS BROWN,
Assistant United States Attorney,

ROY P. ALLAN, Esq.,

Assistant United States Attorney,

DONALD STOCKING, Esq.,

Assistant United States Attorney,

Butte, Montana,

Attorneys for Plaintiff and Appellee.

C. A. SPAULDING, Esq.,

Helena, Montana,

Attorney for Defendant and Appellant.

[1*]

In the District Court of the United States in and

for the District of Montana.

No. 5601.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

A. R. MITTON,
Defendant.

RE IT REMEiAFBERED, that on July 14, 1934,

an Indictuient was presented and filed herein, counts

*Vng:e nnmbprinfi: appearing at the foot of page of original certified
Transcript of Record.
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ONE and SEVENTEEN of which are in the words

and figures as follows, towit : [2]

In the District Court of the United States, District

of Montana, Havre Division.

UNITED STATES OF AMERICA,

A. R. MITTON,

Plaintiff,

Defendant.

INDICTMENT

In the June, 1934 term of the above entitled

Court, held at the city of Helena in the State and

District of Montana the Grand Jurors of the United

States of America, duly empaneled, sworn and

charged to inquire within and for the District of

Montana, and true presentment make of all public

offenses against the laws of the United States within

said State and District, upon their oaths and affirma-

tions do find, charge and present:

COUNT ONE
(Sale of beer to an Indian) (25-241)

That on or about the 15th day of June, 1934, one

A. R. Mitton, whose true name is to the Grand

elurors aforesaid unknown, at and within those cer-

tain premises occupied by the defendant as a store,

in the town of Poplar, County of Roosevelt, in the

State and District of Montana and within the juris-

diction of this Court, did, then and there wrong-
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fully, unlawfully, and feloniously sell to an Indian

person named Richard Crow, then and there a ward

of the Government of the United States and under

the charge of the Superintendent in charge of the

Fort Peek Indian Reservation, in the State and Dis-

trict of Montana, a malt and intoxicating liquor,

to-wit, beer, the exact quantity and character of

which are to Grand Jurors aforesaid unknown ; con-

trary to the form, force and effect of the statute

in such case made and provided, and against the

peace and dignity of the United States of America.

[3]

COUNT SEVENTEEN
(Introducing Liquor on Indian Reservation)

(25-241)

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge,

and present:

That one A. R. Mitton, whose true name is to

the Grand Jurors aforesaid unknown, late of the

State and District of Montana, on the 2nd day of

June, 1934, within the boundaries of the Fort Peck
Indian Reservation, in the State and District of

Montana and Avithin the jurisdiction of this Court,

did then and there wrongfully, unlawfully and fel-

oniously introduce into said Indian Reservation,

a malt and intoxicating liquor, to-wit: beer, the

exact quantity and character of which are to the

Grand Jurors aforesaid unknown, the said Fort

Peck Indian Reservation then and there beinc: an
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Indian Country and under the exclusive jurisdic-

tion of the United States; contrary to the form,

force and effect of the Statute in such case made

and provided and against the peace and dignity of

the United States of America.

JAMES H. BALDWIN
United States District

Attorney. [4]

[Endorsed]: No. 5601. United States District

Court of Montana, Havre Division. The United

States of America vs. A. R. Mitton. Indictment. A
true bill, Clyde W. Burgan, Foreman. Filed in open

Court this 14 day of July A. D. 1934. C. R. Garlow,

Clerk. Bail, $ On 500.00 bond. [5]

Thereafter, on November 23, 1935, the defendant

was duly arraigned, entered a plea of not guilty,

was duly tried by the court without a jury, trial

t>y j^^y having been waived, was found guilty as

to counts one and seventeen of the Indictment, and

was sentenced ; the record of arraignment, plea, trial

and judgment being in the words and figures as

follows, towit:

RECORD OF PLEA, TRIAL AND JUDGMENT.
[6]

In the District Court of the United States in and

for the District of Montana.

No. 5601, United States vs. A. R. Mitton.

This cause was duly called for arraignment, plea

and trial this day, the defendant being present with
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his attorney, Mr. C. A. Spaulding, and Mr. R. Lewis

Brown, Assistant United States Attorney, appear-

ing for the United States. Thereupon defendant was

arraigned and answered that his true name is A. R.

Mitton.

Thereupon defendant waived the reading of the

indictment and entered a plea of not guilty.

Thereupon by agreement of the parties, expressed

in open court, trial by jury was waived and the

cause was tried to the court without a jury.

Thereupon Mr. Gordon Johnson was called and

sw^orn as a witness for the United States, where-

upon the defendant objected to the introduction of

any evidence upon the ground that the Indictment

does not state a public offense or any offense against

the laws of the United States, which objection was

by the court overruled and the exception of the de-

fendant noted.

Thereupon all counts of the Indictment herein

were by the District Attorney dismissed, except

counts one and seventeen.

Thereupon counsel for the respective parties stip-

ulated and agreed in open court to certain facts

relating to the government's proof, which agreed

statement of facts was read into the record and on

which the case was submitted to the court, without

argument.

And thereu])on, after due consideration, court

finds the defendant guilty as charged in said coimts

on(^ and seventeen of the Indictment herein, and
rendered its judgment as follows, to wit:
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That whereas the said defendant having been

duly convicted in this court of the offense of un-

lawfully selling malt and intoxicating liquor, to

wit : beer, to an Indian ward of the United States, on

June 15, 1934, at Poplar, in the State and District

of Montana, as charged in count one of the In-

dictment herein, and the offense of unlawfully in-

troducing malt and intoxicating liquor, to wit, beer,

in the Indian Country, on June 2nd, 1934, within

the boundaries of the Fort Peck Indian Reserva-

tion, in the State and District of Montana, as

charged in count seventeen of the Indictment here-

in, in violation of Section 241 of Title 25, U. S.

Code;

It is therefore considered, ordered and adjudged

that for said offense you, the said defendant be com-

mitted to the custody of the Attorney General of

the United States or his authorized representative

for confinement in a jail for the term of Sixty Days

and pay a fine of One Hundred Dollars, with like

imprisonment until paid, said sentence being sus-

pended and defendant placed upon probation for

the period of Three Years.

Thereupon defendant was granted thirty days

from today for Bill of Exceptions herein.

Judgment rendered and entered November 23,

1935.

C. R. GARLOW, Clerk. [7]
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Thereafter, on December 11, 1935, Stipulation for

settlement and allowance of Bill of Exceptions was

duly filed herein, being in the words and figures as

follows, towit: [8]

[Title of Court and Cause.]

STIPULATION

It is hereby stipulated and agreed by and between

the parties to the above entitled action that the pro-

posed bill of exceptions heretofore tendered by the

above named defendant may be signed, settled and

allowed as a bill of exceptions in said cause without

amendment and as now drafted.

R. LEWIS BROWN
Asst. U. S. Attorney.

Attorney for Plaintiff.

C. A. SPAULDING
Attorney for Defendant.

[Endorsed]: Filed Dec. 11, 1935. C. R. Garlow,

Clerk. [9]

Thereafter, on December 17th, 1935, Bill of Ex-

ceptions was duly signed, settled and allowed, which

Original Bill of Exceptions is transmitted with this

transcript on appeal.

[Title of Court and Cause.]

BILL OP EXCEPTIONS [10]

BE IT REMEMBERED, That the above entitled

cause came on regularly for trial November 23rd,
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1935, at two o'clock P. M. in the above entitled

Court at Great Falls, Montana, before the Honor-

able Charles N. Pray, Judge, sitting without a jury,

a jury for the trial of said cause having been

in open court expressly waived. R. Lewis Brown,

Esq., assistant United States District Attorney ap-

peared for the plaintiff, and C. A. Spaulding, Esq.

appeared for the defendant. Thereupon the follow-

ing proceedings were had, orders made, objections

interposed, rulings made by the Court, and ex-

ceptions taken and the proceedings, hereinafter ap-

pearing and the evidence and testimony and stipu-

lations of the parties hereinafter set out is all

the evidence and testimony offered and all the

stipulations of the parties on said trial, to-wit

:

The COURT : In the case of the United States

against A. R. Mitton, is the plaintiff ready?

Mr. BROWN: The plaintiff is ready. Your

Honor.

The COURT: And the defendant?

Mr. SPAULDING: Yes, Your Honor.

The COURT : Very well, you may proceed.

Mr. SPAULDING: The record may show, if

Your Honor please, that we have waived a jury,

and that we have agreed to try the case to the court

sitting without a jury.

The COURT: You have agreed that this case

may be tried to the court without a jury?

Mr. SPAULDING: We have both agreed to that.

The COURT: Very well; the objection is over-

ruled.
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T. JOHNSON,

called as a witness in behalf of the plaintiff, being

first duly sworn, testified as follows:

Direct Examination by Mr. Brown

Q. You may state your name.

Mr. SPAULDING: Just a moment, if the Court

please. The defendant objects to the introduction

of any evidence, in this case upon the followini^

grounds

:

1. That the indictment in this case charges no

offense against the laws of the United States;

2. That the said indictment charges no public

offense of any character.

The (^OURT: The objection is overruled.

Mr. SPAULDING: Note an exception, please.

Mr. BROWN: If Your Honor please, Mr. Spauld-

ing and I have held a little conference and have

w^ritten out a stipulation that we wish the record

to show.

The COURT: Very well.

Said stipulation in writing is in words and fig-

ures as follows, to-wit:

[Title of Court and Cause.]

STIPULATION.

IT IS STIPULATED by and between the plain-

tiff and the defendant in this action, that this prose-

cution is brought and the indictment is founded
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under the provisions of Section 241 of Title 25 of

the United States Code, and that if Richard Crow

were present in Court, he would testify that on the

15th day of June, 1934, he was an Indian and ward

of the Government and under the charge of the

Superintendent in charge of the Fort Peck Indian

Reservation, in the State and District of Montana,

and that on said day, the defendant, A. R. Mitton,

sold and delivered to the said Richard Crow, in the

town of Poplar, County of Roosevelt, State and

District of Montana, a quantity of malt liquor, to-

wit, beer, the said beer being of an alcoholic content

of 3.2 per cent by weight, and that said beer, so sold

and delivered, was beer of an alcoholic content,

authorized to be sold by Chapter 106 of the Laws

of 1933, as amended by Chapter 46 of the Laws of

the Extraordinary Session of the Twenty-third

Legislative Assembly of the State of Montana.

It is further stipulated that defendant waives any

proof or necessity of proof by the United States

in this case of the intoxicating or non-intoxicating

character of the beer so sold and delivered.

Dated this 23rd day of November, 1935.

R. LEWIS BROWN,
Assistant U. S. Attorney.

Attorney for Plaintiff.

C. A. SPAULDING,
Attorney for Defendant.

In addition to that we have a further stipulation.

The record may show that it is stipulated and

agreed by and between the defendant and the plain-
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tiff that on the 2d day of June, 1934, the defendant

A. R. Mitton possessed a quantity of malt liquor,

to wit, beer; that the said beer was of an alcoholic

content of 3.2 per cent by weight; that said beer

so possessed was of an alcoholic content authorized

to be possessed by chapter 106 of the laws of 1933,

as amended by chapter 46 of the laws of the Extra-

ordinary Session of the Twenty-third Legislative

Assembly of the State of Montana; and that the

said beer so possessed by the said defendant A. R.

Mitton on the 2d day of June, 1934, was possessed

by him within the boundaries of the Fort Peck

Indian Reservation then and there being an Indian

Reservation under the exclusive jurisdiction of the

United States.

If the court please, there are many counts in this

indictment, and I think the record possibly will be

simplified if I retained in the indictment only

counts 1 and 17. I will retain count 1 in the indict-

ment. That is the sale and is brought under

Section 241 of Title 25 of the United States Code.

The COURT: And Count 17?

Mr. BROWN: Yes. That is also brought under

241.

The COURT: Very well.

Mr. BROWN: Count 17, Your Honor, a charge

of introduction under 241.

The COURT: Do you want to stipulate as to

certain counts?

Mr. BROWN: I 1)elieve it would simplify the

record to stipulate one count of sale and one count

of introduction under 241 in the indictment.
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Mr. SPAULDING: And dismiss the other

counts ?

Mr. BROWN: Yes.

Mr. SPAULDING : It is clear that this possession

count being count 17, is with reference to and

brought under 241?

Mr. BROWN: Yes.

Mr. SPAULDING : Let the record so show then.

Mr. BROWN : It is stipulated and agreed that the

defendant A. R. Mitton did on the 2d day of June,

1934, introduce certain malt liquor, to-wit, beer,

the said beer being of an alcoholic content of 3.2

per cent by weight, that the said beer so introduced

was beer of an alcoholic content authorized to be

manufactured and sold by Chapter 106 of the Laws

of 1933, as amended by Chapter 46 of the Laws of

the Extraordinary Session of the Twenty-third

Legislative Assembly of the State of Montana;

that the said defendant on said date did introduce

the said beer within the boundaries of the Fort

Peck Indian Reservation in the State and District

of Montana, and within the jurisdiction of the

court, the said Fort Peck Indian Reservation then

and there being Indian country under the exclusive

jurisdiction of the United States as charged in

Count 17 of the Indictment.

Mr. BROWN: We will now dismiss. Your

Honor, all counts of the indictment except count 1

and count 17.

Mr. SPAULDING: So that there will be no

doubt, it is further stipulated and agreed that the
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introduction of said beer is claimed by the Govern-

ment to be a violation of section 241, Title 25, of the

United States Code, and that said count 17 of said

indictment is founded upon said section.

Mr. BROWN: Very well.

Mr. SPAULDING: I do not suppose we need

to argue the case to the court. I am ready to submit

it without argument.

Mr. BROWN : The Government submits it, Your

Honor.

The COURT: Very well. So I suppose there is

nothing for the court to do but to find the defendant

guilty and to pass sentence on the record—that

is the record that you gentlemen have stipulated?

Mr. BROWN: Yes, Your Honor.

The COURT : Let the record show that the court

imposes a sentence of 60 days imprisonment and

$100.00 fine and suspends sentence and puts the

defendant on probation for three years.

Mr. SPAULDING: May I have an exception,

Your Honor ?

The COURT : Oh yes. I took it for granted that

you would take an exception.

Mr. SPAULDING: And may I have 30 days in

w^hich to prepare a bill of exceptions?

The COURT: Very well.

BE IT FURTHER REMEMBERED, That

thereafter and on the 23rd day of November, 1935,

the Court found the defendant guilty and sentenced

him to pay a fine of One Hundred Dollars ($100.00),

and that he be confined in jail for a period of sixty
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days, and thereupon suspended said sentence, and

placed said defendant on probation for a period of

three years. That thereafter and on the 23rd day of

November 1935, on motion of Mr. A. C. Spaulding,

the Court granted the defendant thirty days in

which to prepare and serve his bill of exceptions

herein.

And now, within the time allowed by law, and as

granted by the Court, defendant presents this his

proposed bill of exceptions, and asks that the same

may be signed, settled and allowed as true and

correct.

C. A. SPAULDING
Attorney for Defendant.

Service of the foregoing Bill of Exceptions by

acceptance of a true copy thereof is hereby acknowl-

edged this 10th day of December, 1935.

K. LEWIS BROWN
Asst. U. S. Attorney,

Attorney for Plaintiff.

In accordance with Stipulation of Counsel here-

tofore filed in this Court, the foregoing Bill of

Exceptions is hereby settled and allowed this 17th

day of December 1935.

CHARLES N. PRAY,
Judge.

[Endorsed]: Lodged in Clerk's office Dec. 10,

1935. C. R. Garlow, Clerk. By H. H. Walker, De-

puty.

Piled Dec. 17, 1935. C. R. Garlow, Clerk. By C. G.

Kegel, Deputy.
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Thereafter, on November 30, 1935,

NOTICE OF APPEAL

was filed herein, being in the words and figures fol-

lowing, to wit: [11]

[Title of Court and Cause.]

The name and address of appellant is A. R. Mit-

ton, Poplar, Montana.

The name and address of appellant's attorney is

C. A. Spaulding, Helena, Montana.

The offense charged against appellant is that of

selling to Indians, wards of the United States Gov-

ernment, and of possessing on Indian territory,

beer of an alcoholic content of 3.2 by weight.

That the date of the judgment rendered against

appellant is November 23rd, 1935.

That the judgment or sentence under the two

counts of the indictment not dismissed by the United

States Government was that defendant be fined

One hundred Dollars ($100.00) and given a punish-

ment of sixty days in jail, which sentence was by

the Court suspended. That the defendant is not con-

fined in jail.

I, the above named Appellant, hereby appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit from the judgment above mentioned

on the grounds set forth below.

A. R. MITTON
Appellant.

By C. A. SPAULDING
Attorney for Appellant.

Dated November 29th, 1935.

C. A. SPAULDING,
Attorney for Appellant. [12]
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Grounds of the appeal above made are:

That the sale to an Indian, a ward of the Govern-

ment, of beer of an alcoholic content of three and

two tenths per cent by weight, or possession in In-

dian territory of beer of an alcoholic content of

three and tw^o tenths per cent by weight is not in

controvention of any law of the United States, nor

forbidden by any of such laws, an intoxicating

liquor, and has been so declared by the laws of the

State of Montana, and by the act of Congress au-

thorizing the manufacture, sale and transportation

of such beer. [13]

[Title of Court.]

United States of America,

State of Montana,

County of Lewis and Clark.—ss.

C. A. Spaulding, being duly sworn, deposes and

says:

That he is the Attorney for the Appellant named

in the attached and foregoing notice of appeal. That

on the 29th day of November, 1935, he mailed a

copy of the said attached notice to Lewis Brown,

Assistant United States District Attorney for the

District of Montana, at the City of Helena, Mon-

tana, with postage fully prepaid and addressed to

the said Lewis Brown, Assistant United States Dis-

trict Attorney, at Great Falls, Montana, and also a

copy addressed to the said Lewis Brown, Assistant

United States District Attorney, at Butte, Montana.

That between said City of Helena, Montana, and
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said City of Great Falls, Montana, and between

the said City of Helena, Montana, and said City of

Butte, Montana, there is regular United States Mail

Service.

C. A. SPAULDING

Subscribed and sworn to before me, this 29th day

of November, 1935.

MYLES J. THOMAS
(Seal)

Notary Public for the State of Montana. Resid-

ing at Helena, Montana. My commission

expires Oct. 13, 1937.

[Endorsed] : Filed Nov. 30, 1935. C. R. Garlow,

Clerk. [14]

Thereafter, on December 10, 1935, Assignment of

Errors was duly filed herein, which original Assign-

ment of Errors is transmitted with this transcript

on appeal. [15]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the above named defendant and makes

and files this, his Assignment of Errors. The Dis-

trict Court erred

:

(1) In holding that the sale of beer of an alco-

holic content of three and two tenths per cent by

w^eight to an Indian, a ward of the Government, is

a violation of law.

(2) In holding that possession in tlie Indian

Country under the exclusive jurisdiction of the Uni-
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ted States of beer of an alcoholic content of three

and two tenths per cent by weight is a violation of

law.

(3) In finding the defendant guilty under the

proofs and stipulations of the parties.

WHEREFORE This defendant prays that such

judgment of the said District Court may be re-

versed.

C. A. SPAULDING
Attorney for Defendant.

Service of the foregoing Assignment of Errors by

acceptance of a true copy thereof is hereby ac-

knowledged this 10th day of December, 1935.

R. LEWIS BROWN,
Asst. U. S. Atty.

Attorney for Plaintiff.

[Endorsed] : Filed Dec. 10, 1935. C. R. Garlow,

Clerk. By H. H. Walker, Deputy.

Thereafter, on January 6th, 1936, Praecipe for

Transcript of Record was duly filed herein, being in

the words and figures following, to wit : [16]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF REC^ORD.

To the Honorable C. R. Garlow, Clerk of the Dis-

trict Court of the United States of the District

of Montana:

YOU ARE HEREBY REQUESTED to prepare

and certify to the United States Circuit Court of

Appeals for the Ninth Circuit sitting at San Fran-

cisco, California, transcript on appeal in the above
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entitled case. The defendant hereby designates and

indicates the portion of the records, papers and files

to be incorporated in the transcript on appeal, as

follows

:

1. Indictment, Counts 1 and 17.

2. Minutes of Plea.

3. Judgment of Court.

4. Bill of Exceptions.

5. Stipulation for Settlement of Bill of Ex-

ceptions.

6. Notice of Appeal.

7. Assignment of Errors.

8. This praecipe.

C. A. SPAULDING
Attorney for Defendant.

Service of the foregoing praecipe acknowledged

and copy received this 6th day of January, 1936.

U. S. Attorney

R. LEWIS BROWN
Assistant U. S. Attorney

[Endorsed]: Filed Jan. 6, 1936. C. R. Garlow,

Clerk. [17]

CLERK'S CERTIFK^ATE TO TRANSCRIPT
OF RECORD.

United States of America,

District of Montana—ss.

I, (\ R. Garlow, Clerk of the United States Dis-

trict Court for the District of Montana, do hereby
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certify and return to The Honorable, The United

States Circuit Court of Appeals for the Ninth Cir-

cuit, that the foregoing volume consisting of 17

pages, numbered consecutively from 1 to 17 in-

clusive, together with the original Bill of Excep-

tions and the original Assignment of Errors, trans-

mitted herewith, constitutes a full, true and correct

transcript of the record and proceedings, called for

by praecipe, in case No. 5601, United States vs. A.

R. Mitton, as appears from the original records and

files of said court in my custody as such Clerk.

I further certify that the costs of said transcript

of record amount to the sum of Eight and 20/100

Dollars ($8.20), and have been paid by the ap-

pellant.

WITNESS my hand and the seal of said court at

Helena, Montana, this January 25th, A. D. 1936.

(Seal) C. R. GARLOW
Clerk. [18]

[Endorsed]: No. 8089. United States Circuit

Court of Appeals for the Ninth Circuit. A. R. Mit-

ton, Appellant, vs. United States of America, Appel-

lee. Transcript of Record. Upon Appeal from the

District Court of the United States for the District

of Montana.

Filed January 28, 3936.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


